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PREFACE

Getting the Deal Through is delighted to publish the twenty-third 
edition of Merger Control, which is available in print, as an e-book and 
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes Costa Rica, Egypt and Malaysia. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the consulting editor, John 
Davies of Freshfields Bruckhaus Deringer, for his continued assistance 
with this volume.

London
August 2018

Preface
Merger Control 2019
Twenty-third edition
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Kenya
Waringa Njonjo and Linda Ondimu
MMAN Advocates

Legislation and jurisdiction

1 What is the relevant legislation and who enforces it?
In Kenya, merger control is regulated by the Competition Act No. 12 of 
2010 as amended by the Competition (Amendment) Act No. 49 of 2016 
(the Act) which came into operation on 1 August 2011, together with all 
rules and subsidiary legislation created thereunder. The Act is enforced 
by the Competition Authority (the Authority) which comprises rep-
resentatives from the Ministry of Finance, the Ministry of Trade, the 
Attorney General’s Office, the Director General and five other mem-
bers vetted by the National Assembly. The Authority is headed by a 
Director-General who is vetted by the National Assembly.

The Act also establishes the Competition Tribunal, which has 
appellate powers to hear and determine appeals from decisions made 
by the Authority. 

2 What kinds of mergers are caught?
Any transaction, irrespective of its size, which has the effect of being a 
‘merger’ is subject to notification and prior approval by the Authority. 
The Act defines a ‘merger’ as an acquisition of shares, business or other 
assets, whether inside or outside Kenya, resulting in the change of con-
trol of a business, part of a business or an asset of a business in Kenya in 
any manner and includes a takeover. 

In particular, it involves any transaction that results in the direct or 
indirect acquisition or establishment of direct or indirect control over 
the whole or part of the business of an undertaking by one or more 
undertakings. The Act provides a non-exhaustive list on how a merger 
may be achieved including: 
• a purchase or lease of shares, an acquisition of an interest, or a pur-

chase of assets of the other undertaking;
• the acquisition of a controlling interest in a section of the business 

of an undertaking capable of itself being operated independently;
• the acquisition of an undertaking under receivership by another 

undertaking either situated inside or outside Kenya;
• the acquisition by whatever means of the controlling interest in a 

foreign undertaking that has a controlling interest in a subsidiary in 
Kenya;

• in the case of a conglomerate, the acquisition of the controlling 
interest of another undertaking or in a section of the undertaking 
being acquired capable of being operated independently;

• vertical integration; and 
• the exchange of shares between or among undertakings that result 

in substantial change in ownership structure through whatever 
strategy or means adopted by the concerned undertakings or by an 
amalgamation, takeover or any other combination with the other 
undertaking.

Moreover, the Consolidated Guidelines on the Substantive Assessment 
of Mergers under the Act (the Consolidated Guidelines), which have no 
force of law but are a guide on how the Authority assesses mergers, pro-
vide direction on the Authority’s exercise of its jurisdiction to review 
mergers. To the extent that a proposed transaction involves undertak-
ings where at least one aspect of the merger will have an appropriate 
nexus on competition within Kenya or a substantial part of Kenya, the 
Authority will exercise jurisdiction.

For the extraterritorial application of the Act, see question 7.

3 What types of joint ventures are caught?
Currently, the Act does not have provisions relating to joint ventures. 
Nevertheless, under the Consolidated Guidelines, where a joint ven-
ture is structured so as to have the effect of a ‘merger’ as defined by the 
Act, then the merger control provisions will apply if the joint venture is 
a ‘full-function’ joint venture. A full-function joint venture is one that 
performs all the functions of an autonomous economic entity for a long 
duration (ordinarily 10 years or more). A joint venture that takes over 
the business activities of a parent company without direct access to the 
market or a joint venture that principally functions as the sales agent of 
a parent, or a joint venture formed for a specific period will not ordinar-
ily be deemed to be a ‘full-function’ joint venture. 

4 Is there a definition of ‘control’ and are minority and other 
interests less than control caught?

A person ‘controls’ an undertaking under the Act if that person:
• beneficially owns more than half of the issued share capital or busi-

ness or assets of the undertaking; 
• is entitled to a majority of the votes that may be cast at a general 

meeting of the undertaking, or has the ability to control the voting 
of a majority of those votes, either directly or through a controlled 
entity of that undertaking;

• is able to appoint, or to veto the appointment, of a majority of the 
directors of the undertaking; 

• is a holding company, and the undertaking is a subsidiary of that 
company as contemplated in the Companies Act; 

• in the case of the undertaking being a trust, has the ability to 
control the majority of the votes of the trustees or to appoint the 
majority of the trustees or to appoint or change the majority of the 
beneficiaries of the trust; 

• in the case of the undertaking being a nominee undertaking, owns 
the majority of the members’ interest or controls directly or has 
the right to control the majority of members’ votes in the nominee 
undertaking; or 

• has the ability to materially influence the policy of the undertak-
ing in a manner comparable to a person who, in ordinary commer-
cial practice, can exercise an element of control referred to in the 
points above.

Minority interests, board and management representations, con-
tractual arrangements and other interests are captured where a per-
son exercises ‘control’ as contemplated above. The Consolidated 
Guidelines, however, indicate that the Authority will not ordinarily 
view an acquisition of a minority interest below 20 per cent of the vot-
ing securities of an undertaking held only for the purpose of passive 
investment without exercising influence over the affairs of the under-
taking as an exercise of ‘control’. 

5 What are the jurisdictional thresholds for notification and are 
there circumstances in which transactions falling below these 
thresholds may be investigated? 

Currently, all ‘mergers’ (as such term is defined in the Act) are notifi-
able. In addition to the types of transactions identified in question 2, the 
Consolidated Guidelines and in particular, the Guidelines for Exclusion 
of Proposed Mergers from the Provisions of Part IV of the Act (the 
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Merger Threshold Guidelines) indicate that transactions meeting any 
of the following thresholds require notification and approval before 
implementation:
• undertakings that have a minimum combined turnover or assets of 

1 billion Kenya shillings and the turnover of the target undertaking 
is above 100 million Kenya shillings;

• undertakings in the healthcare sector, where the undertakings 
have a minimum combined turnover or assets of 500 million 
Kenya shillings and the turnover of the target undertaking is above 
50 million Kenya shillings;

• undertakings in the carbon-based mineral sector, if the value of the 
reserves, the rights and the associated exploration assets to be held 
as a result of the merger exceeds 4 billion Kenya shillings; and

• undertakings in the oil sector, where the merger involves pipe-
lines and pipeline systems that receive oil and gas from process-
ing fields belonging to and passing through the meters of the target 
undertaking, even where the value of the reserves is below 4 billion 
Kenya shillings.

Equally, the Consolidated Guidelines identify the following transac-
tions for which exclusion from the provisions of Part IV of the Act may 
be applied for to the Authority: 
• any mergers where the combined turnover or assets of the merging 

parties is between 100 million Kenya shillings and 1 billion Kenya 
shillings;

• any mergers in the healthcare sector, where the combined turnover 
or assets of the merging parties is between 50 million Kenya shil-
lings and 500 million Kenya shillings;

• any mergers in the carbon-based mineral sector, if the value of the 
reserves, the rights and the associated exploration assets to be held 
as a result of the merger is below 4 billion Kenya shillings;

• any mergers in the carbon-based mineral exploration and pros-
pecting sector;

• any acquisition of voting shares where the acquisition is less than 
25 per cent, that does not amount to acquisition of direct or indirect 
control where the shares are acquired solely for investment pur-
poses or in the ordinary course of business;

• any acquisition of further voting securities by an undertaking that 
already holds more than 50 per cent of the shares unless the acqui-
sition is a transfer of joint control to sole control; and

• any acquisition of assets, which meet the merger notification 
thresholds, where the assets in question are those acquired solely 
as an investment or in the ordinary course of business, not leading 
to control of the acquired undertaking.

6 Is the filing mandatory or voluntary? If mandatory, do any 
exceptions exist?

Presently, notification is mandatory. Provision has, however, been 
made for mergers to be excluded by the Authority from the require-
ments of Part IV of the Act upon application and approval by the 
Authority. In particular, the Consolidated Guidelines and the Merger 
Threshold Guidelines stipulate certain thresholds below and within 
which the Authority may consider excluding a merger from ‘full’ noti-
fication. See question 5. 

7 Do foreign-to-foreign mergers have to be notified and is there 
a local effects or nexus test?

The Act has extraterritorial application with respect to the conduct 
outside Kenya by a citizen of Kenya or a person ordinarily resident in 
Kenya, or a body corporate incorporated in Kenya or carrying on busi-
ness within Kenya, or any person in relation to the supply or acquisition 
of goods or services by that person into or within Kenya, or any person 
in relation to the acquisition of shares or other assets outside Kenya 
resulting in the change of control of a business, part of a business or an 
asset of a business, in Kenya. 

In determining whether it has jurisdiction over a foreign-to-foreign 
merger, the Authority considers both the merger notification thresholds 
(see question 5) and other economic and business factors to determine 
whether a foreign-to-foreign merger has a connection to competition 
within Kenya or a substantial part of Kenya. In particular, the Authority 
has identified the following as additional factors that it will consider in 
making such a determination:

• whether an undertaking party to the merger has a significant pres-
ence in Kenya, as evidenced by turnover or assets in or into Kenya;

• whether revenue is generated in Kenya by an undertaking party to 
the merger; or

• whether an undertaking party to the merger acquires direct or 
indirect control over the strategic commercial affairs of the other 
undertaking party to the merger and such strategic commercial 
decisions will have an effect on trade in or into Kenya.

8 Are there also rules on foreign investment, special sectors or 
other relevant approvals? 

The Act makes no provision restricting or regulating foreign invest-
ments into Kenya. However, the insurance, ICT, banking and air ser-
vices industries are subject to sector-specific legislation that limits the 
extent to which non-Kenyan citizens can own undertakings licensed 
in Kenya. Moreover, mergers involving those industries have to obtain 
approval from the relevant regulatory authorities concurrently with 
merger control approval from the Authority:
• banks must obtain the approval of the Cabinet Secretary-Ministry 

of Finance, where they intend to amalgamate or transfer the assets 
or liabilities of any banking institution;

• insurance companies are required to obtain the approval of the 
Insurance Regulatory Authority before a transfer or amalgama-
tion of any insurance business can be effected or before a party can 
acquire or dispose of more than 10 per cent of the paid-up share 
capital or voting rights of an insurer; and

• in the ICT sector, a holder of a communications licence is required 
to seek the approval of the Communications Authority of Kenya 
where a change in shareholding shall exceed 15 per cent or where 
an acquisition by an existing shareholder results in a 5 per cent 
increase in shareholding.

Kenya also has legislation in place that guides foreign direct investment 
into the country. The Investment Promotion Act No. 6 of 2004, and the 
Foreign Investments Protection Act Chapter 518 provide the regulatory 
framework for the promotion and facilitation of foreign investment 
into Kenya including obtaining licences necessary to invest in the coun-
try as well as protecting foreign investments once made but do not have 
merger control provisions.

Notification and clearance timetable

9 What are the deadlines for filing? Are there sanctions for not 
filing and are they applied in practice? 

The Act has no deadlines for filing. However, parties to a merger are 
required to notify the Authority and obtain approval before implement-
ing the proposed merger. For sanctions relating to implementation 
prior to notification and approval, see question 12. 

10 Which parties are responsible for filing and are filing fees 
required?

The acquiring undertaking and the target undertaking in a proposed 
merger are each required to notify the Authority. Filing fees are pay-
able based on the combined turnover or assets of the merging parties 
in Kenya as follows:
• 500,000 Kenya shillings (for the health sector only) where the 

combined turnover or assets in Kenya is between 500 million and 
1 billion Kenya shillings; 

• 1 million Kenya shillings where the combined turnover or assets in 
Kenya is between 1 billion and 50 billion Kenya shillings; and

• 2 million Kenya shillings where the combined turnover or assets in 
Kenya is 50 billion Kenya shillings and above. 

The Act does not prescribe which party is responsible for the payment 
of filling fees and in practice, the merging parties share the liability. 

11 What are the waiting periods and does implementation of the 
transaction have to be suspended prior to clearance? 

Ordinarily, the Authority acknowledges receipt of a merger application 
within three days of receipt.

The Authority is required to make a determination:
• within 60 days of the date that it receives a merger filing; 
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• if the Authority has requested for further information, within 60 
days of the date of receipt of such information; or

• if the Authority has convened a hearing conference, within 30 days 
of the date of conclusion of the conference.

Moreover, if the Authority is of the view that a transaction is complex, 
it is permitted to extend the determination period by an additional 60 
days prior to the expiry of any of the foregoing determination periods, 
by giving a written notice to the undertakings involved.

As indicated in question 9, implementation of the merger transac-
tion is prohibited prior to clearance.

12 What are the possible sanctions involved in closing or 
integrating the activities of the merging businesses before 
clearance and are they applied in practice? 

Consummation or ‘implementation’ of a merger transaction includ-
ing the integration of activities of the merging businesses (even partly) 
prior to receiving clearance from the Authority is an offence under the 
Act. Payment of the full purchase price is deemed to be ‘implementa-
tion’ for purposes of the Act, but payment of a deposit of up to 20 per 
cent of the purchase price is permitted. It would seem therefore that 
any payment in excess of 20 per cent of the purchase price prior to 
clearance is prohibited. A merger that is implemented without comply-
ing with the notification and approval requirements of Part IV of the 
Act does not have legal effect in Kenya and parties cannot enforce any 
agreement in that regard in any legal proceedings. 

Any person who fails to comply with the Part IV notification and 
approval requirements commits an offence and is liable, upon convic-
tion, to imprisonment for a term not exceeding five years or to a fine not 
exceeding 10 million Kenya shillings, or both. The Authority may also 
impose a financial penalty for an amount not exceeding 10 per cent of 
the preceding year’s annual gross turnover in Kenya of the offending 
undertakings. 

In 2015–2016, the Authority became aware of the implementa-
tion of the acquisition of Amarjaro Trading Limited (ATL) by Ecom 
Agro Industrial Corp Limited (ECOM) without an authorisation order. 
ECOM had voluntarily reported itself to the Authority and disclosed 
that it had acquired ATL without an authorisation order from the 
Authority. Upon conducting its investigations, the Authority estab-
lished that ATL was a failing firm and that ECOM had acquired it to 
save it from going into liquidation. The Authority, after taking into con-
sideration the mitigating factors, which included voluntary disclosure, 
cooperation, the fact that ATL was a failing firm and the size of the 
transaction imposed a financial penalty of 3,526,057.25 Kenya shillings, 
which was approximately 5 per cent of the turnover of ECOM.

13 Are sanctions applied in cases involving closing before 
clearance in foreign-to-foreign mergers? 

Sanctions can, and as indicated in question 12 above, the Authority will, 
exercise its jurisdiction to impose sanctions in foreign-to-foreign merg-
ers where the closing occurs prior to clearance. 

14 What solutions might be acceptable to permit closing before 
clearance in a foreign-to-foreign merger?

Neither the Act nor the Consolidated Guidelines make any provisions 
for ‘hold-separate/ring-fencing’ arrangements being put in place in 
Kenya to enable foreign-to-foreign mergers to be implemented outside 
Kenya. At present, the Authority has taken the view that legal carve-
outs may be acceptable (subject to its finding the proposed arrange-
ments to be suitable). It should be noted that such arrangements are 
evaluated by the Authority on a case-by-case basis.

15 Are there any special merger control rules applicable to public 
takeover bids?

No there are no special merger control rules. Where a public takeover 
is caught by the provisions of the Act, the provisions of the Act must 
be applied together with the requirements of the Capital Markets Act 
Chapter 485A, the Capital Markets (Takeover and Mergers) Regulations 
2002, the Nairobi Securities Exchange Rules, the Companies Act 2015 
and any other relevant sector-specific legislation.

16 What is the level of detail required in the preparation of a 
filing, and are there sanctions for supplying wrong or missing 
information? 

The Authority has published a prescribed merger notification form that 
the acquiring undertaking and the target undertaking are required to 
separately complete. The level of detail required depends upon the 
merger characteristics. 

For undertakings applying for exclusion from the provisions of Part 
IV of the Act under and the Merger Threshold Guidelines, such under-
takings are required to complete and file Schedule I (questions 1 to 18 
only) and Schedule IV of the merger notification form. 

For mergers at or above the prescribed thresholds and where the 
merging parties do not operate in the same line of business, or no 
vertical relationship exists between the parties, the undertakings are 
required to complete and file Schedule I (all questions) and Schedule IV 
of the merger notification form.

For mergers at or above the prescribed thresholds and where the 
merging parties operate in the same line of business or there are verti-
cal relationships in existence between the parties, the undertakings are 
required to complete and file Schedule I, Schedule II and Schedule IV of 
the merger notification form.

For mergers at or above the prescribed thresholds and where the 
merging parties operate in the same line of business or there are ver-
tical relationships in existence between the parties; or there is a high 
likelihood that the combined market share of the merging parties is 
above 35 per cent in one or more markets or one or more of the parties 
are dominant in at least one market, the undertakings are required to 
complete and file Schedule I, Schedule II, Schedule III and Schedule IV 
of the merger notification form.

The Authority is not limited to the questions and responses in the 
merger notification form and if the information provided by either of 
the undertakings is not sufficient for purposes of making a determina-
tion on the proposed merger, the Authority may within 30 days of receipt 
of such notification request further information from the undertakings. 

In addition, the merger notification form provides for the various 
documents to be filed: 
• Schedule I requires parties to file a signed copy of the sale and pur-

chase agreement, audited financial statements for the last three 
years, the latest annual reports, board resolutions and related docu-
ments regarding the merger and a breakdown of employees, and 
plans to realise cost savings, efficiencies and plans documenting 
investment evaluations; 

• Under Schedule II, parties are required to file documents prepared 
for the board of directors and regulatory bodies in relation to the 
proposed merger as well as reports, surveys, analysis or other docu-
ments assessing the proposed transaction with respect to its impact 
on competition, and the latest business plans, marketing plans, 
sales report and strategic plan; and 

• Schedule III requires each party to a proposed merger to submit 
business plans, marketing plans, including for relevant subsidiaries 
and divisions and current strategic plan, periodic (such as monthly 
and quarterly) review of sales and market trends including by cus-
tomer category and by different geographic areas for the last three 
years; and pricing schedules including terms of discounts and 
rebates offered.

Supplying the Authority with materially incorrect or misleading infor-
mation is an offence under the Act and persons found guilty may upon 
conviction be liable to a fine of 5 million Kenya shillings or imprison-
ment for a term not exceeding five years, or both. 

17 What are the typical steps and different phases of the 
investigation?

After a merger notification form is received at the Authority’s offices, 
the Authority ordinarily acknowledges receipt of the submission in 
writing and a case officer is assigned to analyse the proposed merger. 

At first instance, the submission is evaluated to determine:
• its completeness, and where necessary additional information, 

may be requested, or clarifications sought;
• if the proposed merger is a ‘merger’ within the meaning of the Act;
• if the Authority has extraterritorial jurisdiction over the proposed 

merger;
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• if the proposed merger meets the thresholds under the Merger 
Threshold Guidelines to determine if an application for exclusion 
from the provisions of Part IV of the Act is appropriate; and

• any requests for confidentiality that may have been sought, and if 
acceptable such confidentiality is granted by a letter early on in the 
evaluation process.

The case officer together with the Authority’s mergers and acquisition 
division then undertake a complete merger assessment and make their 
recommendations to its board for a determination. The board then 
makes its determination, within the prescribed periods and its decision 
is communicated to the submitting parties.

18 What is the statutory timetable for clearance? Can it be 
speeded up? 

Please refer to question 11 for the statutory timetable.
As a matter of practice, the Authority will in the case of a submission 

from exclusion of the provisions of Part IV of the Act, communicate its 
determination within 14 days of receipt of the merger notification form. 
Where the Authority determines that the proposed transaction is not 
a ‘merger’ or where an advisory opinion on a proposed transaction is 
sought, the Authority communicates its decision to the enquiring party 
in writing within 10 days.

Substantive assessment

19 What is the substantive test for clearance? 
The Authority applies both the competitive effects test and the public 
interest test to any proposed merger transaction. In assessing the for-
mer, the Authority seeks to determine whether the proposed merger 
is likely to prevent or lessen competition or create or strengthen a 
dominant position. In determining the latter, the Authority will assess 
whether the proposed merger conflicts with government policies.

In applying the competitive effects test and the public interest test, 
the Authority will among other factors consider the extent to which the 
proposed merger is likely to:
• prevent or lessen competition or restrict trade or the provision of 

any service or endanger the continuity of supplies or services;
• result in any undertaking (including a non-party) acquiring or 

strengthening a dominant position in the market; 
• benefit the public;
• affect a particular industrial sector or region; 
• affect employment;
• affect the ability of small undertakings to gain access or be com-

petitive in any market;
• affect the ability of national industries to compete in international 

markets; and
• benefit research and development and have an impact on technical 

efficiency, increased production, efficient distribution of goods and 
services or provision of services and access to markets. 

Moreover, where a failing firm defence is used, the Authority considers 
the following: 
• the failing undertaking would in the near future be forced to exit 

the market because of financial problems if not taken over by 
another undertaking;

• there is no less anticompetitive alternative acquisition other than 
the proposed merger; and

• in the absence of the proposed merger, the assets of the failing 
undertaking would inevitably exit the market.

In the matter of the acquisition of 70 per cent of the issued share capital 
of Telkom Kenya Limited (TKL) by Jamhuri Holdings Limited (salvag-
ing a failing firm), the Authority arrived at the decision that post-merger, 
the transaction would not raise any competition concerns and that with 
respect to public interest issues, the audited financial statements of 
TKL showed significant loses before taxation for five consecutive years. 
Therefore, in the absence of the proposed transaction, TKL would have 
been forced to seek alternatives to borrowing as it was already heav-
ily indebted, and would otherwise be forced to exit the market. Based 
on the fact that the transaction was likely to salvage a failing firm, the 
Authority fast-tracked the assessment of the transaction and approved 
it unconditionally.

20 Is there a special substantive test for joint ventures?
There is no special substantive test for joint ventures. The tests dis-
cussed in question 19 apply. 

21 What are the ‘theories of harm’ that the authorities will 
investigate?

The Consolidated Guidelines indicate that the Authority will investi-
gate all plausible theories of harm that would apply to each merger on 
a case-by-case basis. 

The Authority will investigate market dominance and in so doing 
will define and identify the market of the goods and services produced 
by the parties to the proposed merger. It will also assess the unilateral 
and coordinated effects of the proposed merger where it is investigating 
a horizontal merger, and the vertical and conglomerate effects where it 
is assessing a non-vertical merger. 

In all instances, the Authority’s primary concern will be to ensure 
that the impact of the merger will not result in the prevention or less-
ening of competition by allowing the creation or increasing of market 
power or assisting in its exercise. 

22 To what extent are non-competition issues relevant in the 
review process?

The Act requires the Authority to take the interests of the public into 
consideration when assessing any proposed merger. The Consolidated 
Guidelines clearly indicate that the public interest test is applied regard-
less of the outcome of the competition test. 

In considering the public interests, the Authority assesses the pro-
posed merger’s effect on employment, the ability of small and medium 
enterprises (SMEs) to gain access to or be competitive in any market; 
and the ability of national industries to compete in international mar-
kets and in a particular industrial sector.

In recent years, employment has been a specific area of focus for 
the Authority and in its assessment, it has evaluated the track record of 
the merging undertakings in relation to labour-related issues. Should 
the Authority determine that the proposed merger may result in job 
losses, it would require the merging undertakings to provide a justifi-
cation and evaluate such justification against the countervailing public 
interest justifying the job losses. It may ultimately grant a conditional 
approval of the proposed merger and require written undertakings from 
the merging parties not to pursue redundancies for a prescribed period. 

The Authority will also be likely to consider the impact foreign 
direct investment may have post-merger. Of particular concern is the 
potential of a foreign entity to move its procurement of goods and ser-
vices from the local markets to the foreign markets, therefore nega-
tively impacting local suppliers’ ability to compete and maintain jobs. 

The public interest guidelines under the Act seek to enhance and 
sustain employment through supporting measures to ensure no sub-
stantial job losses occur as a result of mergers and that the effects on 
employment are mitigated in the short run and salvaging of failing and 
dormant undertakings.

23 To what extent does the authority take into account economic 
efficiencies in the review process? 

The Consolidated Guidelines indicate that economic efficiencies are an 
important pillar of the competition test applied by the Authority when 
reviewing a proposed merger. The extent to which the negative effects 
of a proposed merger will be compensated for by economic efficiency 
are evaluated on a case-by-case basis, and it would appear only accept-
able where there is no public interest concern. 

In the matter of the acquisition of 100 per cent of the issued share 
capital in Central Glass Industries Limited by Consol Glass Proprietary 
Limited from East African Breweries Limited, the competition test 
showed that the proposed merger would not lead to lessening or pre-
vention of competition in the market for manufacture of glass contain-
ers. The Authority established that the proposed merger would instead 
lead to efficiencies in terms of increased production for the merged 
entity. In order to mitigate against any job losses and ensure efficiency 
in the proposed transaction, the merger was approved on condition that 
all existing 87 employees would be retained on the same terms and the 
merged entity would increase production from the current 31,500 met-
ric tonnes to 36,500 metric tonnes within three years of the merger.
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Update and trends

The Authority has recently circulated various draft rules and regula-
tions to stakeholders for their review and comment. The rules and 
regulations include the Merger Threshold Rules, 2018 (the Threshold 
Rules), the Competition (General) Rules, 2018 (the General Rules) and 
the amended Consolidated Guidelines on the Substantive Assessment 
of Mergers under the Act.

Under the Threshold Rules, it is proposed that mandatory notifica-
tion to the Authority should apply only:
• to undertakings that have a minimum combined turnover or assets 

(whichever is higher) of 1 billion Kenya shillings and the turnover 
or assets (whichever is higher) of the target undertaking is above 
500 million Kenya shillings;

• in the carbon-based mineral sector, if the value of the reserves, the 
rights and the associated assets to be held as a result of a merger 
exceeds 10 billion Kenya shillings; or

• in the case of undertakings operating in the Common Markets for 
Eastern and Southern Africa (COMESA) which meet the criteria 
set in the first item above and two-thirds or more of their turnover 
or assets (whichever is higher) is generated or located in Kenya, 
respectively. 

The Threshold Rules further provide that any proposed transaction 
where the value of turnover or assets (whichever is higher) of the 
acquirer is above 10 billion Kenya shillings and the merging parties are 
in the same market or can be vertically integrated, then such a transac-
tion must be notified to the Authority unless it meets the merger notifi-
cation thresholds set out by COMESA.

With respect to exclusion from the provisions of Part IV of the 
Act, the Threshold Rules provide that transactions where the com-
bined turnover or assets (whichever is higher) of the merging parties 
is between 500 million Kenya shillings and 1 billion Kenya shillings, 
and firms engaged in prospecting in the carbon-based mineral sector 
irrespective of asset value, may be considered for exclusion by the 
Authority.

The Threshold Rules make provision for the exemption from 
notification under the Act with respect to mergers where the combined 
turnover or assets (whichever is higher) is between 0 and 500 million 
Kenya shillings and also mergers that meet the COMESA merger noti-
fication threshold and two-thirds or more of their turnover or assets 
(whichever is higher), relevant in the COMESA market is not generated 
or located in Kenya. 

In addition, the Threshold Rules seek to revise filing fees for 
merger notification as follows:

Combined value of turnover or 
assets (in Kenya shillings)

 Merger filing fees 
(in Kenya shillings)

0 to 500 million 0 (exempted for notification)

500 million to 1 billion 0 (parties to apply for exemption from 
provisions of Part IV of the Act)

1 billion to 10 billion 1 million

10 billion to 50 billion 2 million

Above 50 billion 4 million

In calculating the applicable thresholds, the Authority intends to be 
guided by an undertaking’s most recent audited financial statements. 
If the audited financial statements submitted by an undertaking are 
incomplete or unreliable, the Authority may determine the value of 
the sales or services of that undertaking by applying internationally 
accepted accounting standards. 

In cases where a joint venture undertaking is jointly controlled by 
an undertaking and third parties, the joint venture’s turnover or assets 
shall be attributed equally between its controlling parents, irrespective 
of the size of their financial or voting interests. 

For investment funds, the investment entity is to be deemed to 
have control over the various investment vehicles through the general 
partners and therefore the relevant turnover or assets to be considered 
in a merger are the combined turnover or assets of all the entities of 
which the investment entity has control, either directly or indirectly 
through the various investment vehicles. 

Under the Threshold Rules, undertakings are required to inform 
the Authority in writing when a transaction is notified to COMESA 
Competition Commission. 

Under the General Rules, a person may submit a document to 
the Authority through delivery by hand, registered letter or electronic 
means.

In addition, the General Rules provide that notwithstanding the 
provisions of the Act, the following transactions shall not qualify as 
mergers:
• a joint venture that is not ‘full-function’; 
• the appointment of a receiver or administrator or entry into an 

arrangement with creditors that does not result into change of 
control; 

• the purchase or lease of shares, acquisition of an interest, or 
purchase of assets of the other undertaking in question, referred to 
the Act where the acquisition is: 
• of shares or voting rights by a person acting as a securities 

underwriter or a registered stockbroker of a stock exchange 
on behalf of its clients, in the ordinary course of its business 
and in the process of underwriting or stockbroking, as the case 
may be; 

• of current assets in the ordinary course of business; 
• solely as an investment or in the ordinary course of business 

insofar as the total shares or voting rights held by the 
acquiring undertaking directly or indirectly, does not entitle 
the acquiring undertaking to hold 20 per cent or more of the 
total shares or voting rights of the company, not leading to 
acquisition of control of the undertaking whose shares or 
voting rights are being acquired; 

• in the circumstance of the acquiring undertaking, prior to 
acquisition, already controlling 50 per cent +1 or more shares or 
voting rights in the undertaking whose shares or voting rights 
are being acquired, except in the cases where the transaction 
results in transfer from joint control to sole control; 

• not directly related to the business activity of the party 
acquiring the asset or made solely as an investment or in 
the ordinary course of business, not leading to control of the 
undertaking whose assets are being acquired; except where the 
assets being acquired represent substantial business operations 
in a particular location or for a particular product or service of 
the undertaking, of which assets are being acquired and do not 
comprise a business with a market presence to which a market 
turnover can be clearly attributed, irrespective of whether such 
assets are organised as a separate legal entity or not; 

• pursuant to a bonus issue, stock splits or consolidation of 
face value of shares, buyback of shares, subscription to, or 
renunciation of rights in a rights issue of shares, not leading to 
acquisition of control; or 

• of stock-in-trade, raw materials, stores and spares in the 
ordinary course of business. 

The General Rules provide further clarification on merger as follows:
• a merger as defined under the Act involving a holding company and 

its subsidiary wholly owned by undertakings belonging to the same 
group or mergers or amalgamations involving subsidiaries wholly 
owned by undertakings belonging to the same group is not subject 
to notification; and

• a merger as defined under the Act is not subject to notification if 
it is taking place wholly or entirely outside Kenya and has no local 
nexus. 

In determining whether a merger has been implemented without an 
authorising order, the Authority may consider other facts including: 
• there has been an actual integration of any aspect of the merging 

businesses, including, but not limited to, the integration of 
infrastructure, information systems, employees, corporate identity 
or marketing efforts; 

• there has been placement of employees from the target 
undertaking to the acquiring undertaking; 

• there has been an effort by the acquiring undertaking to influence 
or control any competitive aspect of the target undertaking’s 
business, such as setting prices, limiting discounts or restricting 
sales to certain customers or of certain products; or 

• there has been an exchange of information between the merging 
parties for purposes other than valuation or on a need-to-know 
basis during due diligence.

© Law Business Research 2018



MMAN Advocates KENYA

www.gettingthedealthrough.com 251

Remedies and ancillary restraints

24 What powers do the authorities have to prohibit or otherwise 
interfere with a transaction?

The Authority has the power to approve merger transactions, approve 
merger transactions with conditions or reject merger transactions. All 
merger transactions seeking approval (and not exclusion from Part IV of 
the Act) have to be approved by the Authority’s board, whereas merger 
transactions seeking exclusion from Part IV of the Act are excluded by 
the Authority’s secretariat.

25 Is it possible to remedy competition issues, for example by 
giving divestment undertakings or behavioural remedies?

Yes, it is possible to remedy competition issues. The Authority has the 
power to set conditions to a proposed merger that it deems anticom-
petitive or presents public interest concerns. 

The Authority may require structural remedies to the proposed 
merger, which include among others:
• divestment of the whole or part of an undertaking’s business;
• the immediate transfer of contractual rights; or
• an amendment to the intellectual property rights of an undertaking. 

The Authority may also impose behavioural remedies (where struc-
tural remedies are not commercial feasible) that are intended to limit 
the potential for the merged entity to behave anticompetitively in the 
post-merger market. The behavioural remedies include among others:
• the periodic provision of information to the Authority;
• an order requiring the merged entity to supply goods and services 

to a specific customer segment or geographical region;
• undertakings for the implementation of non-discriminatory pric-

ing and supply or access of goods and services to customers;
• undertakings on price caps;
• restrictions on expansion;
• undertakings on access to critical technology; and
• restrictions on the merged entity not to approach any customers of 

the sold or divested business. 

26 What are the basic conditions and timing issues applicable to 
a divestment or other remedy? 

The stated objective by the Authority is that any remedial package it 
imposes on a proposed merger (including a requirement for divesti-
ture), is meant to ‘restore or maintain competition while allowing for 
the realisation of merger-specific efficiencies and benefits’. 

The implementation period for each remedial package is agreed 
to by the Authority on a case-by-case basis. Moreover, each remedial 
package agreed to by the Authority (whether structural or behavioural) 
must include the following elements:

• address the major areas of competition concern;
• have a low level of risk of not being successful;
• be capable of practical implementation and monitoring in Kenya; 

and
• be capable of resolving the identified areas of concern within a 

specified, preferably short, time frame.

In the event the remedial package includes a divestment, the Authority 
may require the appointment of divestment trustees to ensure the busi-
ness to be divested is sold off to a suitable purchaser where the merg-
ing parties have been unable to offload that business within the agreed 
divestment period. 

27 What is the track record of the authority in requiring remedies 
in foreign-to-foreign mergers?

The Act does not distinguish between local mergers and foreign-to- 
foreign mergers. The Authority has therefore approved some foreign-
to-foreign mergers with conditions to remedy the anticompetitive 
effects of the merger and ensure compliance with the Act. 

28 In what circumstances will the clearance decision cover 
related arrangements (ancillary restrictions)?

The Authority will assess a proposed merger as a whole and where 
behavioural remedies are required, may impose ancillary restrictions. 
Such restrictions may include:
• restrictions on the merged entity not to approach any customers of 

the sold or divested business;
• a moratorium on job losses for a specified period;
• restrictions on output; and
• restrictions on expansion.

Involvement of other parties or authorities

29 Are customers and competitors involved in the review process 
and what rights do complainants have?

The Act permits any person (including a customer or a competitor) 
who is not a party to a proposed merger to voluntary submit informa-
tion relating to such proposed merger to the Authority at the applica-
tion stage. However, once the Authority makes a determination on a 
proposed merger, only a party to the proposed merger or any other 
person against whom an order is made by the Authority can appeal to 
the Tribunal.

Additionally, having regard to any confidentiality claims made by 
the merging parties, the Authority as part of its assessment of a merger 
may consult competitors and customers as well as conduct market test-
ing on the effects of a proposed merger or the effectiveness of a pro-
posed remedial package. 

Update and trends cont.

Under the General Rules, the Authority reserves the right to require any 
transaction that has been excluded from the provisions of Part IV of 
the Act to seek approval even if it falls beneath the exclusion thresholds 
when it is highly likely that it will substantially prevent or lessen com-
petition or restrict trade or raise public interest concerns. 

Moreover, the Authority may prescribe structural or behavioural 
remedies to address any detriment posed by a merger that is likely to 
substantially lessen competition in the post-merger market in Kenya 
or engage in discussions with an undertaking to the merger or any 
other relevant party or experts with a view to identifying structural or 
behavioural measures that would improve any effects of the merger on 
the public interest or competition in Kenya or any substantial part of 
Kenya.

In the event that a merger is approved with conditions, the 
Authority may require the merged entity to submit a compliance report 
on the implementation of the conditions that were issued.

In order to obtain more information and details on a proposed 
transaction, the Authority seeks to amend the merger notification form 
by introducing the following questions:
• state the names and business address of the shareholders directly 

or indirectly controlling you; 

• provide a detailed organisational structure for both the acquiring 
and target undertaking; 

• provide the names of the directors of the acquiring undertaking 
and their nationalities (attach a copy of current official search from 
the Companies Registry) or equivalent issued within the last two 
months; 

• provide the names of the directors of the target undertaking and 
their nationalities (attach a copy of current official search from 
the Companies Registry) or equivalent issued within the last two 
months; 

• list all the undertakings where the directors of the acquiring and 
target undertaking serve as directors and or shareholders; 

• indicate previous merger applications involving the acquiring and 
target undertaking, or their affiliates, if any; 

• indicate the nature of transaction of the previous transaction and 
the sector or market affected; 

• if the parties have no operations in Kenya, kindly provide the 
global turnover or assets and countries of operation; and

• provide information on the market participants in this market 
and the number of entrants and exits in this market over the last 
five years.
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30 What publicity is given to the process and how do you protect 
commercial information, including business secrets, from 
disclosure?

The Act permits any person submitting information or documenta-
tion to the Authority to make a claim for confidentiality in respect 
of that information or documentation. The Authority has provided 
a prescribed form for this purpose. Upon receipt of such a claim, the 
Authority assesses the request and notifies the claimant of their deci-
sion. In circumstances where the Authority refuses to grant confiden-
tiality, any information submitted will be treated as confidential for a 
period of 14 days. 

A submitting party may withdraw any information submitted to 
the Authority within 14 days if a request to grant confidentiality on 
that information has been declined. A person aggrieved by the deci-
sion of the Authority in a request for confidentiality may appeal to the 
Competition Tribunal. 

31 Do the authorities cooperate with antitrust authorities in 
other jurisdictions? 

The Act mandates the Authority to liaise with other regulatory and pub-
lic bodies in all matters relating to competition and consumer welfare, 
and as a matter of practice, the Authority cooperates and shares infor-
mation with antitrust authorities in other jurisdictions. Moreover, the 
prescribed merger notification forms require merging parties to inform 
the Authority if a proposed merger will be notified with other antitrust 
authorities. In April 2016, the Authority and the COMESA Competition 
Commission entered into a cooperation agreement that formally obli-
gates each party to inform the other of any enforcement activities it 
becomes aware of that affect the other party’s interests. 

Judicial review

32 What are the opportunities for appeal or judicial review? 
The Act establishes the Competition Tribunal (the Tribunal), which is 
mandated to hear and determine appeals against the decisions of the 
Authority. The Act requires the Authority and the Tribunal to give writ-
ten reasons for their decisions. Both the Authority and an aggrieved 
party can appeal a decision of the Tribunal to the High Court of Kenya, 
whose decision shall be final. 

33 What is the usual time frame for appeal or judicial review?
The Act prescribes the time frames within which the Authority’s deci-
sion can be brought to the Tribunal for review and the time within 
which such review should be heard and dispensed with. An aggrieved 
party should apply to the Tribunal for review within 30 days of notice 
of the Authority’s decision being published in the Kenya Gazette. The 
Tribunal shall, within 30 days of receiving such application, give notice 
of the application in the Kenya Gazette and invite interested parties 
to make submissions. The application must be dispensed with by the 
Tribunal within four months of the application. 

In addition, a party aggrieved with the decision of the Tribunal 
may appeal such decision to the High Court. 

Enforcement practice and future developments

34 What is the recent enforcement record and what are the 
current enforcement concerns of the authorities?

The Authority has increasingly become concerned about the effects a 
proposed merger will have on employment and in this regard, has given 
conditional clearances requiring undertakings from the merging par-
ties not to pursue redundancies for a prescribed period. The ability of 
SMEs to gain access to or be competitive in any market has also been 
another area of concern, particularly when a Kenyan SME enters into 
a joint venture with a foreign undertaking. As these are public interest 
concerns, we would expect the ability of national industries to compete 
in international markets and in a particular industrial sector to be yet 
another area of concern.

35 Are there current proposals to change the legislation?
See ‘Update and trends’.

Members of the East African Community (including Kenya) 
are in the process of operationalising the East African Community 
Competition Act, 2006 and the East African Community Competition 
Authority established therein was expected to commence its opera-
tions in July 2018.

Waringa Njonjo wnjonjo@mman.co.ke  
Linda Ondimu londimu@mman.co.ke

1st Floor, Wing B, Capitol Hill Square
Off Chyulu Road, Upper Hill 
Nairobi
Kenya

Tel: +254 20 273 75 72 / 5 / 8
Fax: +254 20 259 69 94 
www.mman.co.ke

© Law Business Research 2018



Acquisition Finance 
Advertising & Marketing 
Agribusiness
Air Transport 
Anti-Corruption Regulation 
Anti-Money Laundering 
Appeals
Arbitration 
Art Law
Asset Recovery
Automotive
Aviation Finance & Leasing 
Aviation Liability 
Banking Regulation 
Cartel Regulation 
Class Actions
Cloud Computing 
Commercial Contracts
Competition Compliance
Complex Commercial Litigation
Construction 
Copyright 
Corporate Governance 
Corporate Immigration 
Corporate Reorganisations
Cybersecurity
Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
Distribution & Agency
Domains & Domain Names 
Dominance 
e-Commerce
Electricity Regulation
Energy Disputes

Enforcement of Foreign Judgments 
Environment & Climate Regulation
Equity Derivatives
Executive Compensation & Employee Benefits
Financial Services Compliance
Financial Services Litigation
Fintech
Foreign Investment Review 
Franchise 
Fund Management
Gaming
Gas Regulation 
Government Investigations
Government Relations
Healthcare Enforcement & Litigation
High-Yield Debt
Initial Public Offerings
Insurance & Reinsurance 
Insurance Litigation
Intellectual Property & Antitrust 
Investment Treaty Arbitration 
Islamic Finance & Markets 
Joint Ventures
Labour & Employment
Legal Privilege & Professional Secrecy
Licensing 
Life Sciences 
Loans & Secured Financing
Mediation 
Merger Control 
Mining
Oil Regulation 
Outsourcing 
Patents 
Pensions & Retirement Plans 

Pharmaceutical Antitrust 
Ports & Terminals
Private Antitrust Litigation
Private Banking & Wealth Management 
Private Client 
Private Equity 
Private M&A
Product Liability 
Product Recall 
Project Finance 
Public M&A
Public-Private Partnerships 
Public Procurement 
Real Estate 
Real Estate M&A
Renewable Energy
Restructuring & Insolvency 
Right of Publicity 
Risk & Compliance Management
Securities Finance 
Securities Litigation
Shareholder Activism & Engagement
Ship Finance
Shipbuilding 
Shipping 
State Aid 
Structured Finance & Securitisation
Tax Controversy 
Tax on Inbound Investment 
Telecoms & Media 
Trade & Customs 
Trademarks 
Transfer Pricing
Vertical Agreements

ISBN 978-1-78915-044-5

Getting the Deal Through

Also available digitally

Online
www.gettingthedealthrough.com

© Law Business Research 2018




